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qt{ wf# q© wftv-niv + ©#drq WRW %mr e at qq TV mtV iT vfR WTf%at ;fIt q7Tl{ =TV v%V

gf©qTftqtWftV gvm Eqftwrwqn wga %tv6m {, an fbet wtw%fqqa€tv©m {1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vt©r< vr !q€twr qtqqq:-

Revision application to Government of India:

(1) iTrdhr@qNq qm ©m©m,1994§tura©aK dtt gan 'Tvqrwff+qlt gisIv Tra=Ft

aI-ant % vqq qR–rB$ # #mfa !q{Twr grim ©#rq tif%, vm vt©H, fq7+qmq, uv@ fhm,
#r2ft qR,f, BfIHdR TH, +TqqFt, d{fhNfT, rrooor#r=FTqFhqTev :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

Building> Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qf}vTd#€rR%vni+ + ©4QdT§TfmH vr+ + WT wrwn vr wv %TaT+ + vr fM
wgwnt tSp\wywrnqqT@& gTa gu,qnf +, wfM wrFrnTrwnq ve% Wt ©N@rBI
VT fqtfTw=ErHt€rqP7=FT7P6n+€trTVE{€rl

In case of any loss of goods where the loss occur
warehouse or to another factory or from one warehouse
of processing of the goods in a warehouse or in storage
warehouse
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(v) vrta q4@MOn?qrv&qr#fWRv vr@ w nnvbfnrhr+©Bhf qM q{gTR w:

®n©rqJ+–h+R+z%vn8+qtvra#qT®f%anyqT vtw + mMr %1

In case of rebate of duty of excise on goods exported to anY countIY or territorY
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(T) vRqJ-,–rqrwTVPFqMVnF bw (+rm nWa)f#dvfWn wnvTV 81

In case of goods exported outside India export tO Nepal or Bhutanp wlthout
payment of duty.

(Er) ©fh{a,qtqd qt ecg 1<dw %!=iVTT+fRvqt HaiM? TH qt Tee aIRtHIeF apr
gRIT{mTV% S(nM allgP) wBa%€TanR cr atmt tR Tr <Rg RT Vf#nTT (+ 2) 1998

ERr 109 €rafqlHfql{ W gIl

C're(lit of any duty aLlowed to be udUzed towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) i-.nr agra U;h (aMtR) fhFqTqBft, 200r % fhm 9 % +rFa f8f+f?gvqq +eTr !q-8 fRI
vR,if it1 tR,r qTtqr % in qTtqT tRa fbiYq t ,fm vr© % vfT€Ojv-meeT ITd wftv BiTter gt a+t
dha % vr% afM aIT+qq fMrT vm qTfluI. aa% vrq @mr q ©r Tt„r qfhf + gmtv @Tlr 35-R +

R gift,r 8 % SVaTT % ©qv ii vrq ant-6 vmm =R vfl vfl &ft qT@1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is comInunicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
. accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf©n wim% vrqv€Y+Rvt6qqq vr@@+Tr3M6qjrfr ©qt200/-=$tVyqrT7#t
VTR 3atq§Y+v7t©q vqvrv+@r©©Htlooo/-#t=€tVTqVT7$tqTvl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhnq®, +-fM@wag{vqqfIn%t wfM NIT=rTf&var % vftwft©:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) MRr agm Tn ©fbfhFI, 1944 a urn 35-dt/351 # #mfa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) imfRf8T qft€& t 'mTR WITTI + WTH $f wfM, wttdr h TFT+ + ghIT qPR, %dhr
©qrm qrv–rq{+qr©< wfRfmawTPd©wr Wa) =Frqf8n €DfT=r ftf©w, qBqnqTX # 2-d qrvr,

WHI vm, wvur, fltrdtqnN, aBnrgn-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

Rs.1,000/-, Rs'5,000/- and Rs.10,000/- where amount of duty / pena%.@_4hnd /
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) vfl TV mtV + q{ qe ©Ttqft %r VnjqT {Tm { at %& tv €ng QT fRv =ft?[ qr swmv wr{,h
+r & fhm wa mfp TV 7'v % fri 3l{ *ft fq f&vr qa %rf + w+ b feIT qqrfeqft wftdhr
qnTPmwr#rTqwftvn iHkrvr©E+tvqqr+qqf#nvrme I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) vrqrR4 veT Wf&fORT r970 qqr thfTPda qt gwgT -1 + +wta ft8ffr@ f+q qutIR au
grim qr q7wtw VqTffqft Mn VTl%Frfr % WtqT + + sr&r =Ft Tq 7fhn v 6.50 qt vr annwr
qFqfDwwnfnrqTMl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 itern of the court fee Act, 1975 as amended.

(5) HqtttHPdanq##rfntwr @#qT+fhMf #t fn #ItIn w©©aP6nvrTre©r fm
w, tr'iK @nq+qB@v+tqrwt wfHhramTf%6wr(%nFftft) fom, r982#fRf%Te'l

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gm gw,Qdhr nwa qFqq+§q8w wfrdnqHnPd6w (f+dz)q+vftwftuthqwr&
t qf-.WThr (Demand) rH& (Penalty) qT 10% # WT qm RfMt el €rqtfq, RfiMm q{ wn

10 BfB VR &l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

:F.iN awq qJMM &qPR :F gmtv, qnftQ€FTT qf.I =Ft vhF (Duty Demanded) 1

( 1) # (Section) IID qm f+8fftv <T®r;

(2) Fm matT+aRRa qt rifPm;

(3)+qqZhfRZfhFff %fww6%a®tqaRrl

4€y{vn'df87©fEf + %+Ifqm#T®mfv Wfm’qTfkew##fmIgeri 4mfm
lb

Tm 61

For ml appeal to be nled before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit unount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the (-'entra1 Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) !tr @TtqT % vR wefr yTfbha % wr@ qd On ©qqr Wn vr wv fR4Tfta O d +hr fbu 'rg
q,qh 10%UHTTTqT3h%Yhq,T@vRqrf€T#TT@T%10%Wqt€}vrv%atI

In view of above, an appeal against this or
payment of 10% of the duty demanded where dui
or penalty, where penalty alone is in dispute.”

Eg;
SD a

:fore the Tribunal on
lty are in dispute

3



F.No. GAPPL/COM/STP/939/2024-Appea

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mihir Construction (Prakashkumar

Chetanbhai Patel) pB_5012 Anrnal Aagaman9 C)pp. Shayona Tilak-1, Near Vandemataram

City, Gota, Daskori, Ahmedabad – 382481 (hereinafter referred to as “the appellant”) against

Order-in-Original No. 659/AC/Demand/2022-23 dated 28.03.2022 (hereinaRer referred to as

“the impugned order”) passed by the Assistant Commissioner, Central GST and C. Ex.9

Division-L Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2, Briefly stated, the facts of the case are that the appellant are holding PAN No.

AQQPPI035 J. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

10,34,520/- during the FY 2016-17, which was reflected under the heads “Sales of services

under sales / Gross Receipts from Services (Value from ITR)” filed with the Income Tax

department.

F.Y

2016-17

o Mort paid

per ITR)

1 ,55, 178/10,34,520/.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable ser-vice tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No. Div-i/AR-iV/TPD-

UnReg./2016-17Prakashkumar Chetanbhai Patel dated 06.04.2022 demanding Service Tax

amounting to Rs. 1,55,178/- for the period FY 2016-i7, under proviso to Sub-Section (i) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax

Rules, 1994 read with Section 70 of the Finance Act, 1994; and imposition of penalties under

Section 77 and Section 78 of the Finance Act, 1994. The SC’N also proposed recovery of

service tax on the income ealned during the F. Y. 2017-18(upto June-2017)

2.2 The Show Cause Notice was adjudicated ex parte, vi(ie the impugned order by the

adjudicating authority wherein the demand of Service Tax total amounting to Rs. 1,55,178/-

for F. Y. 2016-17 was confirmed under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994. Further (i)

Penalty of Rs. 1,55,178/- was also imposed on the appellant under S 3ction 78Jr£„ale Finance

4



F. No. GAPPL/COM/STP/939/2C)24-Appeal

Act, 1994; (ii) PenalV of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of

the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(1)(c) of the Finance Act, 199z}and (iv) Penalty of Rs. 40,000/- was imposed on the

appellant under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax

Rules, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

(t) The appellant 'submitted that due to change in address, they have not received any

correspondence from the deputrnent. While aung appeal, they by mistake mentioned

the date of OIO and date of communication same i.e. 28.03.2022 in their Form ST-

4. They have received DIO in Aug- 2023 from third party and immediately filed the

present appeal. They submitted that the appeliant being economic class, is unable to

ale apped to next hierarchy and requested to consider the same as a cleric mistake.

a The appellant submitled the he is engaged in providing services of diamond job work

and labour contract the activity of diamond job work is exempted from service tax as

per entry no 30(ii) (b) of the Nod. No 25/2012-ST dated 20.06.2012.They have done

job work service as cutting mId polichrg of diamonds. Except above they have euned

labour income which is below threshold limit. Therefore they me not liable to service

tax. They requested to set aside the impugned OIO and allow their appeal.

4. Personal hearing in the case was held on 13.03.2024' Shri SanjaY Sojitra , C'A' and

shi prakash kumar appemed for personal hearing and reiterated the written submission made

in the appeal. They sated that the client is providing labour services and diamond job work'

They sand that they are eligible for threshold exemption under Nod. No. 33/2012-ST dated

20.06.2012.hIther, they promised to submit the ITRs for the F. Y- 2015-16 & 2016-17 bY

em.d1 dong with the signed PH memo. The same were received in this office on dated

14.03.2024.

5. i have cmehlly gone through the facts of the case, groundS of appeal9 SUbmlSslons

made in the Appeal Memorandum, during the course of personal hearing and documents

a.vaHable on record. The issue to be decided in the present appeal is whether the impugned

order passed by th, ,djudicat@ author@, conf-mi=lg the demand of service tax against the

a.ppe,nant dong with int,r,st m,d p,.,by, i, th, fa'is ''d 'h'u'''tu”e of ale case' is legal

and proper or otherwise. The demand pertains to the pedod FY 2016- 17



F.No. GAPP L/COM/STP/939/2024-Appea I

6. 1 find that in the SCN in question, the demand has been raised for the period FY 2016-

17 based on the Income Tax Returns filed by the appellant as the appellant failed to respond

to departmental letters. Further the demand was also confirmed by the adjudicating authoritY.

7. While going through the submission made before me, I find a few discrepancies which

needs verification. As per the iTR for the F. Y. 2016-17(A. Y.17-18) the turnover of sale of

services is shown as 11,65,720/- while in OiC) it is shown as 10,34,520. Reconciliation is

needed. Further the appellant has claimed the jot)work income of Rs. 3,31,200/-(for diamond

jobwork) while from work profile he is seen as construction labour service provider. The two

are totally different segments. The diamond jot)work bills submitted are also looking

cyclostyled. Hence this aspect needs verification. The appellant has claimed benefit of

threshold exemption stating that previous year turnover is only Rs. 4,58,662/-. While going

through the ITR it is seen that the same is business income and not turnover of sale of

services. Hence the actual turnover of sale of service of previous year is to be verified to grant

the benefit of threshold exemption. Hence the matter need for be remanded back.

8. In view of the above, the impugned order is set aside and the appeal is allowed by way

of remand.

9. wfFMHafgTUTf #tq{wftRFrfMT©Rt$ d{tq&f#nqTTT{ I

The appeal filed by the appellant stands disposed of in above terms.

;b.; LoL+DateAttested

q. „F/
Superintendent(Appeals),
CGST, Ahmedabad

BY RPAD / SPEED POST

M/s. Mihir Condtruction,

(Prakashkumar Chetanbhai Patel) :
B-501, Anmal Aagaman, opp. Shayona Tilak_ 12

Near Vandemataram City, (Jota> Daskori9
Ahmedabad – 38248 1

To
9

Appellant

The Assistant Commissioner
Central GST and C. Ex..
Division-I, Ahmedabad North

Respondent

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
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The Commissioner, CGST, Ahmedabad North
The Assistant Commissioner, Central GST and C. Ex., Division-i, Ahmedabad North
The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

a}<lard File
6) PA 81e




