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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

TR T AT AU STAa:-

Revision application to Government of India:

(1) 8T SedTe §[ee AT=ad, 1994 Ft orRT staqa = JqTg T ATAA! 3 X § TeI<h g hl
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(@) A AT T g Ared ¥ o T g @ § Bt TeenR At e wRer # 4t o
TUETTR & TEX AUSTIR & WTel of ST g ARG &, A7 el 9osmi a1 qoer § =g =g el e §
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warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) ST ScaTar T See Qe % ST 3 (org S sEr H¥e W A g A [ A S 7
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  Frr Sware gow (@rdier) e, 2001 F faw 9 F siavia RRARE v dear sg-8 F ar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

. accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RIAS ardew % a7 SIgl 6oy W Toh W1 €99 AT SY & gidl 94 200/ - HIF AT 6
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. '

T o, Frald ST e Wa AT X el ~aTATIEH<eT & wiar sTeier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el STUTET os Afaad, 1944 & gRT 35-91/35-3 % aiia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SOETET TEge ¥ Id1C ATER & JAAmEr o Furd, AGEr F HAG § T O, g
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) e =W ey § o e AT HT AHIAL QAT & AT AT U LT F (g e T GO STI
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e gFF SAEREE 1970 FoT SUIfET 6 SIEET -1 F sfavia Maiia fhg sqar s
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) I AR ATerd ArHel @ MR ST arer el X ol eqTe aeida AT StraT g S g
I, Frald SCATE [ Td qares sTdiei i ~raTiera<er (Fraifate) Faw, 1982 ¥ Riga 3

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HTHT o, Frald ICUTET o T FaTehs erdretia =ararieraer (ffeee) wF wia srdieir o qraer
¥ FAATNT (Demand) T &€ (Penalty) & 10% Y& SHT AT AT g1 gIdiieh, SITA@HaH qa SHT
10 &3s 7T Bl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T& e 3 9 erdier TTTEHTr 3 wHer STEt (o AT e AT &ve Taried g1 qr 9h g g
9 F 10% T UK SR gt aer ave Rariid & 9 TS F 10% AT uX Rl ST wehdl gl

In view of above, an appeal against this order; sﬁ&ilﬁl’ie‘, fore the Tribunal on
payment of 10% of the duty demanded where duty_;;ﬁz ‘ /aé‘.h ! ’..” alty are in dispute,
or penalty, where penalty alone is in dispute.” %




F.No. GAPPL/COM/STP/938/2024-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mihir Construction (Prakashkumar
Chetanbhai Patel) ,B-501, Anmal Aagaman, Opp. Shayona Tilak-1, Near Vandemataram
City, Gota, Daskori, Ahmedabad — 382481 (hereinafter referred to as “the appellant”) against
Order-in-Original No. 659/AC/Demand/2022-23 dated 28.03.2022 (hereinafter referred to as
“the impugned order”) passed by the Assistant Commissioner, Central GST and C. Ex.,

Division-I, Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AQQPP1035J. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.
10,34,520/- during the FY 2016-17, which was reflected under the heads “Sales of services

under sales / Gross Receipts from Services (Value from ITR)” filed with the Income Tax

department.

F.Y. Gross Receipt from sales of services(as | Service tax not/Short paid
per ITR)

2016-17 | 10,34,520/- 1,55,178/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of ’
providing taxable services but has neither obtained Service Tax registration nor paid the
applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1  Subsequently, the appellant was issued Show Cause Notice No. Div-I/AR-IV/TPD-
UnReg./2016-17Prakashkumar Chetanbhai Patel dated 06.04.2022 demanding Service Tax
amounting to Rs. 1,55,178/- for the period FY 2016-17, under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under
Section 75 of the Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax
Rules, 1994 read with Section 70 of the Finance Act, 1994; and imposition of penalties under
Section 77 and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of

service tax on the income earned during the F.Y. 2017-18(upto June-2017)

2.2 The Show Cause Notice was adjudicated ex parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax total amouﬁting to Rs. 1,55,178/-
for F.Y. 2016-17 was confirmed under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994. Further (i)

Penalty of Rs. 1,55,178/- was also imposed on the appellant under Section 78 of the Finance




F.No. GAPPL/COM/STP/939/2024-Appeal

Act, 1994, (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of
the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was imposed on the appellant under
Section 77(1)(c) of the Finance Act, 1994and (iv) Penalty of Rs. 40,000/- was imposed on the

appellant under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax
Rules, 1994.

a3

G Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

e The appellant submifted that due to change in address, they have not received any
correspondence from the department. While filing appeal, they by mistake mentioned
the date of OIO and date of communication same i.e. 28.03.2022 in their Form ST-
4. They have received OIO in Aug- 2023 from third party and immediately filed the
present appeal. They submitted that the appellant being economic class, is unable to

file appeal to next hierarchy and requested to consider the same as a cleric mistake.

e The appellant submitted the he is engaged in providing services of diamond job work
and labour contract the activity of diamond job work is exempted from service tax as
per entry no 30(ii) (b) of the Noti. No 25/2012-ST dated 20.06.2012.They have done
job work service as cutting and policing of diamonds. Except above they have earned
labour income which is below threshold limit. Therefore they are not liable to service

tax. They requested to set aside the impugned OIO and allow their appeal.

4, Personal hearing in the case was held on 13.03.2024. Shri Sanjay Sojitra , C.A. and
shri prakash kumar appeared for personal hearing and reiterated the written submission made
in the appeal. They sated that the client is providing labour services and diamond job work.
They sated that they are eligible for threshold exemption under Noti. No. 33/2012-ST dated
20.06.2012.further, they promised to submit the ITRs for the F.Y. 2015-16 & 2016-17 by
email along with the signed PH memo. The same were received in this office on dated
14.03.2024.

= I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum, during the course of personal hearing and documents
available on record. The issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand of service tax against the
appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2016-17.
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6. I find that in the SCN in question, the demand has been raised for the period FY 2016~
17 based on the Income Tax Returns filed by the appellant as the appellant failed to respond
to departmental letters. Further the demand was also confirmed by the adjudicating authority.

F While going through the submission made before me, I find a few discrepancies which
needs verification. As per the ITR for the F.Y. 2016-17(A.Y.17-18) the turnover of sale of
services is shown as 11,65,720/- while in OIO it is shown as 10,34,520. Reconciliation is
needed. Further the appellant has claimed the jobwork income of Rs. 3,31,200/-(for diamond
jobwork) while from work profile he is seen as construction labour service provider. The two
are totally different segments. The diamond jobwork bills submitted are also looking
cyclostyled. Hence this aspect needs verification. The appellant has claimed benefit of
threshold exemption stating that previous year turnover is only Rs. 4,58,662/-. While going
through the ITR it is seen that the same is business income and not turnover of sale of
services. Hence the actual turnover of sale of service of previous year is to be verified to grant

the benefit of threshold exemption. Hence the matter need for be remanded back.

8. In view of the above, the impugned order is set aside and the appeal is allowed by way

of remand.

9. orfieT et GIRT &S ol 5, SIS &7 fHTERT SURIH qieh & e Srar § |

The appeal filed by the appellant stands disposed of in above terms.

Attested

[\
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Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Mihir Condtruction,

(Prakashkumar Chetanbhai Patel) ,

B-501, Anmal Aagaman, Opp. Shayona Tilak-1,
Near Vandemataram City, Gota, Daskori,
Ahmedabad — 382481

Appellant

The Assistant Commissioner,
Central GST and C. Ex.,
Division-I, Ahmedabad North

Respondent

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
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2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, Central GST and C. Ex., Division-I, Ahmedabad North
4y The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
5y Guard File







